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OPINION

Thedefendant, Frederick Parks, wasindicted on one count of burglary and one count of theft
over $1000. A Madison County jury convicted the defendant of one count of burglary and one count
of theft over $500, and fined him $750. The defendant received consecutive sentencesof four years
and two years, respectively, and was ordered to pay $1500 in restitution. The defendant challenges:
1) the sufficiency of the evidenceto support his convictions; and 2) the trial court’s imposition of
consecutive sentences. We affirm the judgment of the trial court.



FACTS

In September 1995, the defendant was employed by a temporay employment agency.
Through the temporary employment agency the defendant was assigned to work at Jackson Metal
Services, Inc. Sometime during the night of September 16, 1995, and the early morning hours of
September 17, 1995, Jackson Metal Services, Inc. was burglarized. During the burglary two doors
leading inside the building and several desk drawers were pried open. In addition to the damage
doneto the doors and desk drawers, the office was “ransacked.” It waslater discovered that several
checks and two two-way radios were taken during the burglary. At least one of the chedks stolen
during the burglary was a payroll check.

Around thetime of the burglary the defendant borrowed some money from an acquaintance
In return, the defendant gave the acquaintance an endorsed payroll check drawn by Jackson Metal
Services, Inc. and madeout to a sales representative employed at Jackson Metal Services, Inc. The
defendant told the acquaintance that if he did not return with her money by a certain day she could
cashthecheck. Theacquaintance asked if the check wasstolen and the defendant replied that it was
not. The defendant further stated that the check wasgiven to him by the person the check wasmade
out to. Subsequently, afriend of the acquaintance attempted to cash the check for the acquaintance.
When the check was presented to the bank for payment, arecords check done by the bank revealed
that the check was stolen. The bank retained the check and contacted the police.

The police subsequertly talked to the acquaintance and instructed her to contact them when

she saw thedefendant again. Shortly thereafter, thedefendant rented aroom from her and the police
were notified. The defendant was later arrested.

SUFFICIENCY OF THE EVIDENCE

The defendant contends that the evidence presented a trial was insufficient to support his
convictions for burglary and theft over $500. We disagree.

Standard of Review

Although the evidence of the defendant’sguilt is circumstantial in nature, circumstantial
evidencea one may be sufficient to support aconviction. Statev. Tharpe, 726 S.W.2d 896, 899-900
(Tenn. 1987); Statev. Gregory, 862 SW.2d 574, 577 (Tenn. Crim. App. 1993). However, in order
for thisto occur, thecircumstantial evidence must be not only consistent with the guilt of the accused
but it must also be inconsistent with innocence and must exclude every other reasonable theory or
hypothesis except that of guilt. Tharpe, 726 SW.2d at 900. In addition, “it must establish such a
certainty of guilt of the accused as to convince the mind beyond a ressonable doubt that [the
defendant] is the one who committed the crime.” Id. (quoting Pruitt v. State, 460 S.W.2d 385, 390
(Tenn. Crim. App. 1970)).




While following the above guidelines, this Court must remember that the jury decides the
weight to be given to circumstantial evidence and that “[t]he inferences to be drawn from such
evidence, and the extent to which the circumstances are consistent with guilt and incondstent with
innocence are questions primarily for the jury.” Marable v. State, 313 S.\W.2d 451, 457 (Tenn.
1958); see also Gregory, 862 SW.2d at 577; State v. Coury, 697 SW.2d 373, 377 (Tenn. Crim.
App. 1985); Pruitt, 460 S.\W.2d at 391.

Analysis

At trial the defendant’s guilt was established by circumstantial evidence. Testimony was
given by one witness that sometime during the night of September 16, 1995, and the early morning
hours of September 17, 1995, Jackson Metal Services, Inc. wasburglarized. Amongtheitemstaken
during the burglary was acheck in theamount of $122.96 made out to Kevin Robertson, asalesman
employed by Jackson Metal Services, Inc. Other checkswere also taken in addition to two two-way
radios. The samewitnessdso testified that two doorsleading intodifferent partsof the building and
some desk drawers in the office had been pried open.

Testimony given by apolice officer established that the check made out to Kevin Robertson
for $122.96 (hereinafter “the check”) was recovered on September 21, 1995, after an individual
attempted to cash it at alocal bank. The police officer further testified that the owner reported that
the check had been taken during the September 16 or 17, 1995, burglary.

Another witness, who worked asabank teller, testified that shortly after the burglary shewas
working when the check was presented to her for payment. Upon looking through the bank’s
computer records the witness found that the check had been reported as being stolen. The witness
testified that the person who attempted to cash the check was aregular customer at the bank. When
police contacted the person who attempted to cash the check she told police that afriend had asked
her to take the check to the bank.

The person who asked her friend to take the check to the bank for her also testified against
the defendant. This witness testified that she originally received the check from the defendant
sometimeduring September 1995. At trial thewitnesstestified that the defendant gave her the check
inreturn for some money she had lent the him. The witnessfurther testified that the defendant told
her she could cash the check if hedid not returnwith her money by acertainday. When the witness
asked thedefendant if the check was stolen, the defendant said that it was not. Thedefendant further
stated that the person who the check was made out to had given him the check in partial repayment
of adebt he owed the defendant. The defendant stated that the person who the check was made out
to had done this on prior occasions.

The person who the check was made out to also testified. Thiswitnesstestified that he did
not know the defendant. Further, thiswitnesstestified that the endorsement on the back of the check
was not his and that he never gave the defendant permission to sign the back of the check.



At tria the defendant testified that he never saw the check bef ore; did not forge the signature
on the back of the check; did not give it to anyone to cash; and was innocent of the crimes he was
being tried for. The jury obvioudly did not believe the defendant’ s testimony. Thiswasthe jury's
prerogative.

While the evidence presented in this case was purely circumstantial, a jury could have

concluded beyond a reasonable doubt that the defendant was the person who committed these
crimes. This court will not disturb the jury’ sfindings. Thisissue iswithout merit.

CONSECUTIVE SENTENCES

The defendant contends that thetrial court erred by impasing a consecutive sentence We
respectfully disagree.

Standard of Review

A court may order sentencesto run consecutivdy if the court finds by apreponderance of the
evidence that “[t]he defendant is an offender whose record of criminal activity isextensive.” Tenn.
Code Ann. § 40-35-115(b); see also State v. Black, 924 SW.2d 912, 917 (Tenn. Crim. App. 1995).

Analysis

An examination of the sentencing record indicates that the trial court considered several
enhancing and mitigating factorsin sentencing the defendant. One of the enhancingfactorsthetrial
court considered was the fact that the defendant was on parol e at the time he committed the instant
offenses; and (2) the extensive criminal history of the defendant. It isunclear from the sentencing
record, however, which of thesetwo the trial court used asits basis for consecutive sentences.

At this point wewould pausetoreiterate that Tenn. Code Ann. 8 40-35-115(b)(6) states that
consecutive sentences may be imposed “for an offensecommitted whileon probation.” In Statev.
Pettus, the Tennessee Supreme Court stated that “[parole,] probation and community sentences are
alternativestoincarceration, each of which includes suspensionof incarceration. But that similarity
alone does not alow courtsto treat the alternatives as equival ents, ignoring thereby the natural and
ordinary meaning of the language used in the statute.” State v. Pettus, 986 S.W.2d 540, 544 (Tenn.
1999). The court went on to say “the legidature did not intend [for these] to be equivalents for
purposes of consecutive sentencing under Tenn. Code Ann. § 40-35-115(b)(6). Thus, thetrial court
could not have used thefact that the defendant was on parol e when he committed theinstant of fenses
to impose consecutive sentences. Parole and probation are not synonymousfor purposes of Tenn.
Code Ann. § 40-35-115(b)(6).

A review of the record demonstrates that the defendant has an extensive criminal history.
Past convictions of thedefendant include: driving with arevoked license; robbery with the use of
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a deadly weapon; aggravated burglary; and aggravated rape. Based upon this extensive criminal
history it was proper for the trial court to run the sentences consecutively. See Tenn. Code Ann §
40-35-115(b)(2). We will not disturb the trial court’s imposition of consecutive sentences. This
matter is without merit.

CONCLUSION

We conclude that there was suffident evidence to support the convictions of the defendant
and that thetrial court did not err inimposing consecutive sentences. Thejudgment of thetrial court
is affirmed.

JOHN EVERETT WILLIAMS, JUDGE



